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1 [The R.M.C. 806 was called to order at 0911 , 13 June 2019.) 

2 MJ [CAPT LUKEN): This Mil i tary Commi ssion is called to 

3 order . This session has been c l osed pursuant to Military 

4 Commission Rules of Evidence SOS(h) [sic ] for the purposes to 

5 dete rmine t he use , re l e vance , and admiss i bility of classified 

6 information by the defense and the government . 

7 Actually , this isn ' t SOS(h) . We ' ve al ready had that 

8 sess ion of court . So this is just part of the regular session 

9 of cour t , but it is closed at this time . 

10 Trial Counsel, will you please account for the membe rs 

11 that are present at your table? 

12 TC [CDR TREST) : Yes, Your Honor . Commander Trest, 

13 Lieutenant Commander Roman , Captain Flanagan , Special Agent 

14 Hodgson, and LNl Passwater . And we al l have the clearances that 

15 are required to be in this -- to be in this session , Your Honor . 

16 MJ [CAPT LUKEN) : All r i ght , thank you . 

17 And Defense? 

18 DC [MS . MCCORMI CK) : I ' m Mary McCormick , Your Honor . With 

19 me is Captain Mizer , Ms . Annie Morga n , Staff Sergeant -

20 and we are all properly cleared for this session . 

21 

22 

MJ [CAPT LUKEN] : All right, thank you . 

All right , Counsel , do you want to do documents first , 

23 or do you want to do evidence first? Government? 

24 I 'm sorry , or testimony £irst, I forgot to say . 
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1 TC [CDR TREST] : Yes. Yes, sir. We can call Special Agent 

2 Hodgson. 

3 MJ (CAPT LUKEN) : Okay. Your witness , so . 

4 DC (CAPT MIZER]: Judge, just to alert you, I t hink that we 

5 have an outstanding discovery issue. The government ' s looking 

6 through the discovery that was provided to us . But we weren't 

7 able to effectively communicate yes t erday, being in here wit hout 

8 a SCIF, about whether one of the cables i n the reply that we 

9 men tioned was in fact provided either in itself or derivatively . 

10 MJ [CAPT LUKEN): Yeah and that was d iscussed yesterday a 

11 little bit. 

12 So have we come to reso l ution there, or what's t he 

13 status of that? 

14 TC [CDR TREST) : Sir, we - - well , one of the cables they 

15 agree that we have turned over, which was the first one that was 

16 attached, the IIR . And the second one , I have Lieut enant 

17 Commander Roman that can tal k t o that , but although that 

18 physical cable wasn't turned over, we believe the information 

19 cont ained i n that cable was provi ded t o the -- Capt a in Mizer. 

20 

21 

MJ [CAPT LUKEN] : All right. 

TC [CDR TREST): Would you like to hear f rom Lieutenant 

22 Commander Roman at this time , s i r? 

23 

24 

MJ [CAPT LUKEN] : Please . Please. 

ATC [LCDR ROMAN] : Permission to use the well? 

2 
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MJ [CAPT LUKEN] : You may . 

Al l right , so l et me s t art of f . What's the name of 

3 the document that de f ense has as a cable -- dated when? 

4 De f ense? 

5 

6 

7 

8 

9 

MJ [CAPT LUKEN): Okay . 

ATC [ LCDR ROMAN] : Si r , i t 's the g ove r nment 's contention 

10 that this is -- t hat t his informat i o n is not only stal e i n t he -

13 process that this - - t hat this a tta c hment circumvent ; meaning 

14 tha t it's non - - that i t i s cumulati ve . Everythi ng that is 

15 i ncluded i n this cable, including - - and in talking wi th defense 

16 c ounsel, 

17 

18 

19 before has been dissolved . That's Lieutenant Co l o nel Co r coran's 

20 testi mony that t hat doesn't exist a nymore, today. But i n 2012, 

21 when Mr. a l Qos i was repatri ated, the infor mat i on is that the r e 

22 

23 

3 
/ (IINQFSI SID I ;' ;'FJIJJ flillllilHiiI Of£1F!JB ;'. / 

--- -- ·------
UNCLASSIFIED//FOR PUBLIC RELEASE 



1 

2 

3 

4 

5 

6 

UNCLASSIFIED//FOR PUBLIC RELEASE 

JI SitGL! 261112/ I GtcAG±ilEIG l ±CA±lb) )' 

7 are go i ng back and looking at things contemporaneous l y with this 

17 l onger r e l evant , nece ssary, a nd he l pful t o the defense . We 

18 provided them wi t h many pages of more informa t ion tha t i s 

19 cumulat ive to what t hey a r e aski ng or seeking that shou l d have 

20 been discove r ed . 

21 

22 

23 

24 

4 
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6 also produced pr i or to that in the -- in t he State Depart ment 

7 dipl omatic notes that we re disclosed, 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 MJ [CAPT LUKEN]: So what I ' m hearing here is that while 

20 that particular cable was not turned ove r to the defense , the 

21 material and the information t hat is part of that cable was 

22 provided elsewhere to the defense? 

23 ATC [LCDR ROMAN] : Yes , Yo ur Honor . And they--- -

5 
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1 MJ [CAPT LUKEN ] : So defense has this -- has had t his 

2 document, however they got it . 

3 Was it the government's pos i tion at any t ime -- d i d 

4 you identi f y thi s document and decide, " Eh, we don't need to 

5 turn this over, " or was this simply you didn't realize you 

6 didn't have i t or is i t , as part of big government, h a d i t but 

7 litt l e government sitting at table didn't have that document? 

8 ATC [ LCDR ROMAN] : I mean , t ha t quest i on goes back to - - we 

9 wi l l have to l ook at what the -- the reasoning then, but the 

10 reasoning as the governmen t right now i s stat i ng i s that this 

11 doesn't meet a th reshold for discover y in that i t ----

12 MJ [CAPT LUKEN ] : What I ' m wondering is if you , you, l i tt le 

13 G, made a decision no t to tu rn over document s t hat you had, to 

14 incl ude this cable? 

15 ATC [LCDR ROMAN): One mome n t , You r Honor. 

16 [The Assistant Trial Counsel conferred wit h his team.] 

17 ATC [LCDR ROMAN ] : Your Honor, standing here today , I don 't 

18 have t he recol l ect i on of that part i cul ar document . We r eceived 

19 reams of document s on requests from mult iple d i fferent age ncies 

20 tha t we reviewed to find things tha t wer e material to a defense, 

21 and the government would contend tha t ther e is nothi ng t hat puts 

22 the de f ense in--- -

23 MJ [CAPT LUKEN ) : I unde rstand . 

6 
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1 ATC ' [LCDR ROMAN]: ---- a poor -- a worse pos i tion , because 

2 of t his inaccur a te, cumul at ive documen t . 

3 MJ [CAPT LUKEN] : Okay . I got it. J us t work wi t h me , 

4 p lease . 

5 ATC [LCDR ROMAN ] : Yes, sir . 

6 MJ [CAPT LUKEN ]: I 'm trying t o under s t and t o t he degree, 

7 if any, t here was a discover y violation here . 

8 

9 

ATC [LCDR ROMAN) : Uh- h uh . 

MJ (CAPT LUKEN] : I s t his a case whe re you have five 

10 documents , a nd you go , "You know what? I 'm j ust go i ng t o tur n 

11 ove r t hese three, becaus e they don' t need these two ," or is this 

12 more o f , "Hey, we have f i ve documents. They are material . 

13 We'l l turn over the f ive , " and then d e fense goes, " He y, what 

14 abou t number s i x? We found six ," and you ' re like, "Oh," and you 

15 go l ook for like -- you f ind s i x somewhe r e else . 

16 See , there 's a conscious decision be tween the fi rst 

17 scenario v e rses the second scenario . 

18 

19 

20 

ATC [LCDR ROMAN) : Yes, si r . 

MJ [CAPT LUKEN]: Tha t's what I ' m trying to unders t and . 

ATC [LCDR ROMAN] : Well, I don ' t t hink we can -- I don't 

21 think I can a nswe r that today from my reco l l e ction and how this 

22 particular cable came -- came a bout. 

23 MJ [CAPT LUKEN): Did you h a ve this cable in your discovery 

24 l ogs? 

7 
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1 ATC [ LCDR ROMAN) : Wel l , again if - - at this t i me we are 

2 not abl e to go t hrough our d i scovery l ogs and the d ifferent 

3 places t hat I mean , we're -- we ' re i n the courtroom. 

4 MJ [CAPT LUKEN) : Counsel, I woul d expect that i f defense 

5 files a motion saying that you ha d a discovery viola t i o n and 

6 here i s a document , I don't know , I 'd p r obably g o back and l oo k 

7 at my logs and documents to see if I h a d t hat document . But 

8 what you are t e lling me here is t hat you haven't e ven done that . 

9 Is tha t your posi t i o n? 

10 ATC [LCDR ROMAN]: Your Honor , we went t hrough our 

11 discovery log, a nd we determined t hat this -- that their 

12 a r gumen t d oes not put t hem in a -- in good conscience, they 

13 can't say that they are in a worst pos i tion , because of its 

14 cumulative nature . 

15 MJ [CAPT LUKEN ) : Al l right, Counsel . Thank you fo r your 

16 argument . I understand. Have a s eat . 

17 ATC [ LC DR ROMAN ] : Yes , sir . 

18 [The Assistant Tria1 Counsel did as directed.] 

19 MJ [CAPT LUKEN]: I 'm a l ittle disappo i nted in the posit i on 

20 you a r e taking . 

21 Al l right, Defense, it seems l ike the door ' s open , 

22 now . 

23 DC [CAPT MIZER) : And, Judge -- l ook, we've had diffic ulty 

24 discussing thi s wi th the -- wi th the government . I t could be 

8 
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1 something tha t they need to answe r , if t hey go back and take a 

2 look a t -- a t their r ecords . But look, we do believe that t his 

3 is relevan t . 

4 fac t , no tice. 

5 

6 

7 

8 

9 

10 

11 

12 

MJ [CAPT LUKEN] : Okay . J ust so - - the fact that whether 

is re levant . The ques t i on 

13 t hough posed back t o you though, is : Through the other 

14 d iscovery and information that you had though , does this -- by 

15 not receiving this particu l a r document, how do e s this put you in 

16 a differen t place than if they had t urned ove r thi s document? 

17 DC [CAPT MIZER ) : I t hink i t goes t o the notice quest ion 

18 befo re - - before the Commission , Judge. Look , I mean , you are 

19 going to hear, pot entially, Spec i al Ag ent Hodgson t a lk about 

20 

21 

22 those d ocuments , as we ' ve alluded t o be fore , is those are 

23 sometimes double , triple, quintuple hearsay th r ough a liability 

24 we have no ide a about . 

9 
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3 That ' s hardl y r e liable e vidence , J udge . And we want t o be a ble 

4 t o and should have been able to, both wi th Colone l Co r coran and 

5 t o the Commission , to argue , 

7 Judge . I mean , they pa i nted a pict ure in t he very first sess i on 

8 of t his Commission tha t they essent i al ly when down 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

" No ." 

Wel l , c ome t o find out 

mean , the 

19 MJ [CAPT LUKEN) : But that a lso goes back to when those 

20 elements were there . I 'm not so sure t hat they're there today 

21 o r have been in the l ast few months . 

22 

23 

DC [CAPT MIZER) : And I wou l d d isagree with tha t , Judge. 

MJ [CAPT LUKEN]: Okay . 

10 
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1 DC [CAPT MIZER]: Co l onel Corcoran said nothing yesterday 

3 the top; t wo coups, and we completely agree with that, at l east, 

4 consistent wit h the reporting i n the New York Times . But a l l o f 

5 tha t apparatus , i ncl uding the rap i d security fo r ce, which i s 

6 a llegedly headed by some nasty thug, who ' s a l so an international 

7 fugitive , like the president ----

8 

9 

MJ [CAPT LUKEN] : Your words , not mine. 

DC [CAPT MIZER) : Yes, Judge . But both of these - - both of 

10 t hese men; Bashir and the name of t h e number-two guy escape s me 

11 at the moment . They're both indicted in t he I CC. The rapid 

12 security force was deployed a week ago , and they shot 100 or 

13 more peopl e in the streets of -- of Ku rtun . 

14 All of that a pparatus appears to sti l l be there. 

15 Nothing - - and there is no evidence before the Commission that 

16 the r apid security force - - you have evidence that that ' s stil l 

17 in place . 

18 What's happened i s you've had a series o f generals, deposed t he 

19 general s, and who knows whether Bashir Bashir is even out of 

20 power, technically. He could just be si t ting in a -- in a house 

21 somewhere with these puppet guys up in front of him. All of 

22 that is re l evant, Judge, t o whether the government has t aken 

23 e ven minimal steps besides putting something on t he Military 

24 Commiss i on website to give Mr . Qosi notice . 

11 
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1 MJ [CAPT LUKEN ] : And that 's not los t on me . And so -- and 

2 t hat will be addressed, so thank you, Defense . I unders t and . 

3 

4 

DC [CAPT MIZER] : Yes , sir. 

ATC [ LCDR ROMAN) : Your Honor, if I might just correct the 

5 r eco r d a l ittle bit; l ike , what Capt a i n Mizer here 

6 MJ [CAPT LUKEN ] : Counsel , to be quite honest with you --

7 out of professional curtesy, I ' l l give i t to you , b ut I ' m really 

8 not too pleased right now with you r position ; but go ahead . 

9 ATC [LCDR ROMAN] : Your Hono r , t he Corruni ss i on does have 

10 tes t imony that Lieutenant Colonel Corco r an worked with his 

11 par tners, worked wi th their counte r patri ots - - counterparts i n 

12 t he Sudanese government. That was clear in t he f irst s e ssion . 

13 I t ' s unrea sonable to stat e hypotheticals that someone , like 

14 Li eutenant Colone l Corcoran, who was on t he g r ound and 

15 understood the thr e a t and the r isks invol ved , to think abou t any 

16 

17 

18 MJ [ CAPT LUKEN) : Counsel , I want t o focus on what t his 

19 issue is about, wh i ch is about you , the government -- excuse me , 

20 the government tu rning somet hing over or not t urni ng something 

21 that it should o r should not have . Thi s whole argument a bout 

22 what was on the ground, notice; that goes to t he q uesti on t hat 

23 I ' ve been bangi ng a r ound i n my head t hat I antic i pa t e I ' l l hear 

24 a litt l e b i t of argument on today. I don' t want to ge t into 

12 
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1 tha t . The facts tha t were present ed a re the facts that were 

2 p resented . Don ' t - - focus on the document. 

3 

4 

ATC [LCDR ROMAN): Well, a nd in f ocusing on the 

MJ [CAPT LUKEN} : What i s i t what is i t tha t you wanted 

5 t o correct? 

6 

7 

8 

9 

10 

11 

12 

13 

ATC [LCDR ROMAN] : So focusing on the document that - -

So yes, it i s cumulat ive . They a re not i n a 

14 substantially diffe rent posit i on due to thi s c able tha t they say 

15 they don ' t have . It i s not -- i t i s c umul ative , a nd i t i s 

16 stale. So t he more accurate i nformati on has been g i ven. As you 

17 know, sir , a l l of these ----

18 

19 

20 

MJ [CAPT LUKEN): Counsel, I ' ve heard enough . Thank you. 

ATC [LC DR ROMAN] : Yes, sir. 

MJ [CAPT LUKEN]: Thank you . I h ear your argumen t as 

21 you're i n the pos ition of mi t igating a t t hi s s t age . I t do e sn ' t 

22 address -- you are not addressing, have not addressed the 

23 q uestion of whether you had t hi s docume nt and you just simply 

24 d i d not t urn i t o ver, because ei t her : A, you didn ' t know about 

13 
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1 i t , which probably where I thought we were going to be going 

2 with this ; or B, you made a conscious decision not to d o i t . 

3 And you can't answer tha t ; ei ther one of t hose two questions . 

4 So as far as I am concerned, I 'll make my own finding based on 

5 the evidence I have . So thank you . 

6 ATC [LCDR ROMAN] : Yes, sir . 

7 TC [ CDR TREST ] : Your Honor, can I please no t e one thing 

8 for the government? 

MJ [CAPT LUKEN ]: Su re . 9 

10 TC [CDR TREST] : Tha t thi s -- t he defense f iled thi s notice 

11 on the eve before we were here - - to be here . So we haven't had 

12 time. We were here all day, yeste r day . 

13 

14 

15 

17 have to look further to see i f we have the i nformation contained 

18 in a d i f fe r ent form in something else. That's why it' s not as 

19 clear as just doi ng a word search to see if we have i t . I t 

20 takes t o be honest and t o b e giving you a truthful answer, 

21 would have to t ake more t ime to really dig thr ough al l of the 

22 And tha t ' s why we - - it does not 

we 

23 l ook l ike a familiar document , but we cannot say wi t h cert a i n t y 

24 that over the las t 2 mont hs we haven ' t seen it . It 's just not 

14 
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1 somet h i ng that comes to mind, and that's why we would need more 

2 time to answer that question. 

3 MJ [CAPT LUKEN] : Okay , I unde r stand . And that 's what I'm 

4 l ooki ng fo r . I ' m l ooki ng for a good- f a ith proff er of whether 

5 t here was a conscious dec ision t o give it or not g i ve it. I 

6 understand there ' s troves of discovery of documents . I 

7 understand t hat . I can appreciat e that . But a s i mple question 

8 of , to your knowledge , i s thi s something that you had and you 

9 consciously deci ded not to give for whatever reason? Or is t his 

10 simply, yep, here is anot her document that relates to this 

11 reporting and there ' s like t en other s, p robably, 

12 

13 

14 

15 TC [CDR TREST] : Yes, sir , and we t ake notes on things that 

16 we make conscious decisions of whether we' re going to do 

17 something or not and why we ' re doing it. But we can ' t always 

18 have those not es wi th us. 

19 

20 

MJ [CAPT LUKEN ] : All right. 

TC [CDR TREST): And that ' s -- we have not had t i me to go 

21 back and access those notes i n the -- in the s h o r t amount of 

22 time t hat we ha d to answer this questi on. 

23 

24 

MJ (CAPT LUKEN] : Al l right . 

Last chance, Defense . I want t o move o n here. 

15 
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MJ [CAPT LUKEN] : All r ight . 

DC [CAPT MIZER ) : Second, Judge , we provided this cable 

8 wi thin the briefing s chedu l e that was p r ovided to us on Monday. 

9 They ' ve had the c abl e since Monday . I reali ze that t hey may 

10 need more time , Judge . That ' s entirel y reasonable, but at t he 

11 end o f t hat , if t his wasn ' t provided , we woul d be seeking a 

12 r e medy. The remedy that we have sought before is s triking 

13 Special Agent Hodgson's t estimony, and you can sti l l do that 

14 afte r the fact. 

15 MJ [CAPT LUKEN] : I unders t and. 

16 Al l right , one t hing , Defense , I ' m going t o p ut you a 

17 little b it on the f ire, a ll right? Here I ' m the one who said I 

18 want to kind o f move on, a nd I ' m bringing something up. 

19 Ta l k me out of thinking that this was a l i t t l e bit of 

20 a "gotcha" on your s i de. 

21 

22 

DC [CAPT MIZER]: Fair enough, J udge . 

MJ [CAPT LUKEN ) : Because i t appears, when I f irst s aw the 

23 writing, i n light o f the a mount of d i scovery t hat i s pas s e d back 

24 and forth , i t seemed like this was a l i ttle of a "gotcha," wh i ch 

16 
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1 I have a lot of respect f or you p rofess ionally and fo r your team 

2 p rofessionally, and I'd hope this -- and I sai d this in the 

3 previous 802 's. I 'm not l ooking fo r gamesmanship, and th i s has 

4 a little bi t of a smel l to tha t. So wal k, talk me out o f that . 

5 DC [CAPT MIZER ) : Unde rstood , Judge . And I can represent 

6 to the court that I've known a bout the exis t ence of th i s cable 

7 fo r a bout a wee k. I wa s wi t h Ms . Morgan down in Guantanamo l ast 

8 week . Ms. McCormick alerted me to the -- to the existence of 

9 this c able . We don 't have work i ng offi ce space s a t t he moment 

10 in Guantanamo . We filed thi s on Monday , when we go t back t o 

11 Washingt on, D. C . I bel i eve -- a nd here ' s the o the r piece of i t 

12 t oo, Judge. We didn ' t get discovery until t he 31st of May . So 

13 then you ' v e got to line up 

14 MJ [CAPT LUKEN] : And some of that was on t he court 's 

15 faul t ; so my access to SIPR . 

16 DC [CAPT MI ZER ] : I understand, Judge . I' m not blami ng the 

17 g o ve rnme n t for t hat, and I'm not blaming Your Hono r . But we 

18 don't know what we don't know, which is wh y you 're typically , at 

19 l east i n federa l court , invited into that 505 p rocess . So I can 

20 tell you , " Hey, I' ve actually se~n this cab le before , a nd t he 

21 judge sa i d I can't use it . n So, you know, there 's an issue of 

22 us not knowing e xact l y what 1 s the r e and t hen --- -

1 7 
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1 MJ [CAPT LUKEN]: Fair enough . And I appreciat e you 

2 clearing it up , because it had a l i ttl e bit of a s tink to a 

3 "gotcha" or what ever . 

4 DC [CAPT MIZER ] : And I can assure you that ' s not the case, 

5 Judge . 

6 MJ [CAPT LUKEN) : Okay . Thank you very much, and I' ll t ake 

7 that as your word. So thank you very much. 

8 Okay . At this poi n t , I'm going to take i t under 

9 advisement . I'm going t o go ahead and l i sten t o the evidence, 

10 and then, Government, I would like to get a response from you on 

11 t his part icular matter . You know t he issue that , obviously, I 

12 have most conce r n about . I bel i eve and hope that we are acting 

13 in good faith and doing the be st we can. But I want t o ma ke 

14 sure - - I wa n t to know whether this was a consci ous deci s i on not 

15 to turn over this cable . I got i t that ther e's a lot of 

16 mitigating fac t ors as to whether the i nformation was already 

17 provided t hrough othe r means and e t cetera , but I want to know 

18 about t his part i cular cable . So please do that in your 

19 response . I wi ll give you un ti l the 20 t h to respond . 

20 

21 

22 

Is that sufficient time? 

ATC [LCDR ROMAN ] : Yes, Your Honor. 

MJ [CAPT LUKEN] : All r i gh t, thank you very much. All 

23 right that resol ves the i ssue for now . 

24 Government, do you want t o call your witness? 

18 
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1 TC [CDR TREST] : Yes, Your Honor . 

2 The government c a l l s Special Agent Hodgson . 

3 SPECIAL AGENT JIM HODGSON, civilian, was reminded of his 

4 previous oath, took the witness stand, and testified as follows: 

5 DIRECT EXAMINATION 

6 Questions by the Trial Counsel [CDR TREST]: 

7 Q. Special Agent Hodgson, yes terday we disc ussed -- e xcuse 

8 me , the i nve st i gative s t eps t hat you too k back i n 2017, 

9 

10 discuss other inves t igative s t eps tha t you t ook t hat you 

11 couldn' t talk abou t yesterday i n open session? 

12 A. Yes , ma ' am . Basically ----

13 Q. Could you please just tell t he judge? 

14 A . Oh , Yes . 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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1 Qosi, Ibrahim Ahmed al Qos i, Khubayb al Sudani , Yemen, 

2 terrori sm, AQAP, al Qaeda i n the Arabian Peninsu l a, and , you 

3 know, searches l i ke that . And through that process, I found 

4 some of the addit ional media that we discussed yeste r day . And 

5 somewhere a long that point , we probably had about a 4-week 

6 parameter when I official l y got i nvolved i n t he investigative 

7 portion to when t he original DuBay hearing was going to be held 

8 on 12 July of 2017 . 

9 And at tha t point, p r osecution said, " Well , we've been 

10 notified that t he aspect 

12 i f you can kind of run a paral l el s earch,u if you will , sir . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

20 
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1 Q. Spec i a l Agent Hodg son , j ust t o clar i f y, so can you 

2 

3 

4 

5 MJ [CAPT LUKEN ) : No t l ate l y . 

6 A. We l l bas ical l y, s ir , as I 

7 

8 

9 MJ [CAPT LUKEN ) : I ' m sorry, I ' m going t o interrup t you 

10 here ; i s t h a t S I PR or NIPR? 

11 A. NI PR. 

12 MJ [ CAPT LUKEN) : Okay . 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

-- - -- - - --·-- - -
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 Q. And so when you g o t informed t hat we can ' t - - that that 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

22 
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1 

2 

3 

4 

5 

6 Q. Okay . Can anyone access it? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 A . No . 

23 
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4 A. No, ma'am . 

IIH!UHII i ; ; 

5 TC [CDR TREST) : I have no fur t he r ques tions a t this time, 

6 Your Honor . 

7 MJ [CAPT LUKEN]: All r ight , thank you . 

8 

9 

10 

11 

12 

DC [CAPT MI ZER ] : One moment, J udge , please . 

[CAPT Mizer conferred with Ms . Morgan and Ms. McCormic k . ] 

MJ [CAPT LUKEN ] : All righ t , t hank you . 

DC [CAPT MIZER) : One moment , J udge , please. 

MJ [CAPT LUKEN ) : Yeah, sure . 

13 [Defense Counsel c onferred with his team . ] 

14 CROSS-EXAMINATION 

15 Questions by the Defense Counsel [CAPT MIZER] : 

16 DC (CAPT MIZER] : Than k you, Judge . I'm sorr y . 

17 Good morning , Agent Hodgson . 

18 WIT [SA HODGSON]: Good morning, sir. 

19 

20 

21 

22 

23 

24 
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1 

2 

3 A. That sounds f ami l i ar , yes, sir . 

4 

5 

6 

7 

8 

9 

10 

11 A. If you say so, s ir . 

12 

13 

14 

15 A. If you say so, s i r . 

16 

17 

18 

19 

20 

21 

22 

23 

24 A . No subpoenas , sir . 

25 
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1 Q. Okay . Did you make any investigative ef f ort , Agent 

2 

3 

4 

5 

6 

7 Q . Same t hing as on the----

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 Is that accur a te? 

20 A. I mean, it ' s a possibility, bu t as I said, i t seemed to 

21 be a match or matched as fa r as the dates . You know , I gave the 

22 

23 

24 Q. Okay. 

26 
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5 TC [CDR TREST ]: Your Honor, the government just asks f or a 

6 Bates number of wha t that ----

7 DC [CAPT MIZER]: I 'm sorry; Bates . and I can wait for a 

8 second, 

9 TC [CDR TREST]: Tha nk you. 

10 DC [CAPT MIZER] : Judge, whi l e the government ge ts 

11 that. 

12 [Pause.] 

13 

14 

15 Does that sound accurate, Agent Hodgson? 

16 A. If you say so, sir. 

17 

18 

19 

20 

21 

22 

23 

24 

I s that - - is t hat accurat e? 

27 
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Do es t hat sound accura t e? 

A. If you say so , sir . 

Does that sound acc urate? 

A. Yes . 

Q . Okay. 

Your Honor , I have no furthe r quest i o ns. 

MJ [CAPT LUKEN ) : Any redirect? 

TC [CDR TREST ] : No, Your Honor . 

11 EXAMINATION BY THE COURT-MARTIAL 

12 Questions by the military judge [CAPT LUKEN]: 

13 Q. I ' m go i ng to shift gears up on you a little bit. 

14 The AQAP Shura Council , there ' s been discussion about 

15 it, but based on your train ing and experienc e , what is that? 

16 And what is their miss i o n or int e rest? What do they do? 

17 A. Um, b ased on my experience, Shura a Shura Counci l 

18 woul d be l ike a , you know , a subcommi t tee . I me an, i f you thi n k 

19 of like the Emir as the commander of an organization and your 

20 Shura Counci l are your -- are your deputi es ; your e xecutive 

21 office r , maybe your DCO; things of that na t ure . And in this 

22 instance , you know , they ' re advising t he Emir, and also , you 

23 know , they' r e figureheads . Three of the four peop l e that we 

24 discussed yesterd ay are part o f the Shura Council . All had 

28 
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1 experience as par t of al Qaeda , a nd all had been in Afghanistan 

2 serving under Bin Laden. 

3 So , you know, s enior-level l eaders, advisors t o t he 

4 Emir , advisors to the commande r , and in the p ropaganda that I've 

5 found, they're also being i ntervi ewed and spea king t o the would-

6 be recrui t i n the propaganda. And, you know, "This i s who we 

7 are . These are the missions. This is the cause . This i s the 

8 platform . This is the philosophy. " 

9 Q. All right , thank you . 

10 

11 

12 DC [CAPT MIZER] : Judge , I wou l d object a t this point. I 

13 don't think that there ' s any a f f i rmat ive evide nce in t h e record 

14 dealing with t hose summar i es . 

15 MJ [CAPT LUKEN) : Say that on e more t i me ? 

16 DC [CAPT MIZER ] : J udge , I don' t th ink that there's 

17 evi d ence in t h e record . The g overnment didn ' t elicit that 

18 testimony from Agent Hodgson, and we didn't cross him on it; 

20 MJ [ CAPT LUKEN] : Okay, thank you . 

21 [Pause . ] 

22 

23 

Q. What i s t he 

DC [CAPT MIZER] : Same objection , Judge . 

29 
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1 MJ [CAPT LUKEN] : Yes, Your Honor - - excuse me , "Your 

2 Honor." Yes, 

3 

4 

5 

6 MJ [CAPT LUKEN] : I t was discussed yesterday, from my 

7 recollection of the tes t imon y . 

8 

9 

10 

11 

12 

13 

14 

15 

16 

DC [CAPT MIZER) : I don 't believe that i t is in any of t he 

videos, Judge 

MJ [CAPT LUKEN): Okay . 

DC [CAPT MIZER ) : 

MJ [CAPT LUKEN] : All right . I understand your object ion . 

Than k you. 

DC [CAPT MIZER] : Aye, si r . 

Q. What is 

A. The onl eference I'm recalling at th i s 

17 point , si r , is from the b lessing of the solid edifice, al Qosi's 

18 The Al - Mu r abitun Batt alion combi ning with al Qaeda in the 

19 Islami c Madrid . 

20 MJ [CAPT LUKEN ): Okay . Thank you. 

21 All right , any a dd i tional questions , Government? 

22 TC [CDR TREST ] : No, Your Honor. 

23 MJ [CAPT LUKEN) : Defense? 

24 DC [CAPT MIZER] : No, Judge . 

30 
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1 MJ [CAPT LUKEN) : All r ight, thank you. 

2 [The witness was duly warned, temporarily excused, and resumed 

3 his seat at the counsel table.] 

4 MJ (CAPT LUKEN]: Government, do you have any evidence that 

5 you wish to p resent; additional evidence? 

6 

7 

8 

TC [CDR TREST ): No, Your Honor. 

MJ [CAPT LUKEN ): No document ary evidence? 

TC [ CDR TREST] : No, Your Honor , unless there's -- I mean, 

9 we would say, Your Honor, that t h i s is your - - this i s your 

10 cal l. Thi s is your findings of f act , conc l us ions of l aw. So 

11 we, again , are p resent i ng our evi dence i n an open fo r um . That ' s 

12 where we're p r esenting the majority of our evidence. We just 

13 wanted to p resent Special Agent Hodgson ' s testi mony to explain 

14 where h e -- how sourced a lot o f that i nformation ; i f Your Honor 

15 wants additional i nfor mation that we are standing by, Your 

16 Honor . 

17 But f or t hose reasons and in an effort to keep this as 

18 open and transparent per the CMCR's reque st that we keep this as 

19 open a nd transparent as possible , we have stuck to what ' s been 

20 available in -- in open forum . 

21 

22 

23 time. 

24 

MJ [CAPT LUKEN]: I understand . 

TC [CDR TREST ] : And so we have no f ur ther evidence at this 

MJ [CAPT LUKEN] : Al l right. Thank you. 

31 
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Defense, any addi tional evidenc e? 

DC [MS . MCCORMI CK]: Your Honor , if we cou l d have a moment, 

3 we 've got some documentary evidence that we have marked . 

4 MJ [CAPT LUKEN]: Okay , one, before you do t hat , I want to 

5 make sure whateve r docume ntary evidence you're o ffe ring -- and, 

6 apologies , my not es - - I don't have my notes in front of me, are 

7 documents that we discussed in the closed hear i ng previously 

8 held . 

9 DC [MS. MCCORMICK]: They a r e, Your Honor . 

10 MJ [CAPT LUKEN ] : Okay, so they've been previ o usly c leared, 

11 with the except i on of the new one? 

12 DC [MS. MCCORMICK] : With the exception of the new one that 

13 we presented wi th our motion . 

14 MJ [CAPT LUKEN]: Ah. 

15 DC [MS . MCCORMICK ] : Perhaps Captain Mizer should address 

16 it, since ----

17 DC [CAPT MIZER) : Judge, unde r s t anding that that ' s stil l a 

18 l ive issue, it would probably make s ense , i f we can, and I'd 

19 prefer t hat the c l assification e xpe r ts , move tha t -- I mean , the 

20 c able ' s atta ched to a motion , so I don ' t know that we need to 

21 address 

22 

23 

24 

MJ [CAPT LUKEN]: Add another ----

DC [CAPT MIZER]: address t hat . 

MJ [CAPT LUKEN ]: add another document? 

32 
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1 Gove rnment , what ' s your positi on as to the procedural 

2 as to 505 for this particul ar document? 

3 TC [CDR TREST ] : The governme nt would believe s tha t it's 

4 outside o f the procedure, that i t shoul d have been noticed, 

5 because, obviously, it ' s - - t he - - it's gott en out in fron t of 

6 t he process . And that ' s why we have this 505 process, in that 

7 it wasn't properly noticed . The government hasn ' t been taking -

8 - bee n able to take the a ppropr i a te s t eps and work through this 

9 i nfo r mation , Your Honor . And I think t hat also goes back to why 

10 we can ' t a n swer the quest i ons ea r l ier . 

11 

12 

13 

MJ (CAPT LUKEN ]: So that ' s one position to take . 

TC [C DR TREST] : Yes, Your Honor. 

MJ [CAPT LUKEN] : But while I ' m sti ll under advisement o f 

14 the motion, I think, concerning the t i mel ine t hat we had of 

15 defe nse identi fying this document . It was after the 505 by 

16 the i r p rof f er , which I'm t a k ing their word f or; after the 505 

17 sess i on that we he l d. And there seems to be some what of an 

18 arguable , outstanding issue of whet her there was a d iscovery 

19 v i o l a t ion here . The governmen t isn ' t seeking to mi t igate that 

20 discovery vio l a t ion by t ryi ng t o keep t he defense from 

21 presenting this e vidence . 

22 I s tha t the 

23 

24 

TC [CDR TREST] : No , the government is not ---­

MJ [CAPT LUKEN ] : - - -- the r oute we want to go? 
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1 TC (CDR TREST] : ---- trying to mitigate that at all , Your 

2 Hono r . 

3 MJ [CAPT LUKEN] : I know you're not trying to mi tigate 

4 that . 

5 TC [CDR TREST]: No, I mean , t he gove rnmen t does not 

6 believe there was a violation , but thi s is part of the 

7 confusion. When we ' re talking about this kind of informa t ion , 

8 it's not like a regular document . There ' s s o many reasons why 

9 i t takes the notice : One , to g i ve our partners who own this 

10 information time to review it ; but also , two , like I said , 

11 intell igence reporting, multiple sources , it ' s not always 

12 apparen t who - - whe re this is coming from, if we've already 

13 worked through this or not. And that's why the t i me is needed 

14 and the notice is needed . 

15 So the government i s presenting a thoughtful , accura te 

16 position that -- and we ' ve been clear about this , Your Honor , 

17 from the begi nning , t hat we can't turn things around 

18 immediately, because of the mu l tiple layers and s t eps it t akes 

19 to make sure our government secre ts and interests are p roperly 

20 p rotected . 

21 MJ [CAPT LUKEN ] : Have you had a chance to review t his 

22 document? 

23 

24 

TC [CDR TREST] : The one t hat wa s attached . 

MJ [CAPT LUKEN) : Yes. 

34 
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1 TC [CDR TREST] : Yes , Your Honor . Now, I have, and I' m --

2 but I can tell you I have not had a chance in the timeline to 

3 sit down in any meaningful manner , except to say, "Oh , my gosh , 

4 we got this fil ing." Like, literally, t hat ' s all I ' ve had time 

5 to do . And so that ' s why -- that ' s why we haven't had time to 

6 formulate a better -- and that ' s why notice is important . 

7 Because we have not had time, because we don ' t just represent 

8 the peopl e sitting at this table . We represent the big 

9 government. We understa nd o ur obligations, and we are very 

10 purposeful unders tanding our obligations ; but also understanding 

11 the b a lance tha t we have to do with the owne rs o f this 

12 i nformation in trying to make sure we have an appropriate and 

13 truthful ans wer of how we ' ve handl ed t his informat ion . 

14 And the notice gives us time to work that out . When 

15 we c ircumvent the process , it is a vouchi ng moment for the 

16 government , and we are caught wit h no n - answers , because we 

17 haven ' t been able to really go back and review thi ng~ . And we 

18 do t a ke good notes , but those a ren ' t things we can just carry 

19 with us . Those are things we have to keep in the appropriate 

20 spaces. It take s time , Your Honor . Tha t ' s all I can----

21 

22 

MJ [CAPT LUKEN] : Okay . 

TC (CDR TREST): Tha t ' s al l I can e xpress to you, and 

23 that's why we have -- the Congress has made a specific process 

24 in which we deal with this information . 
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And, Your Honor, may I have one moment? 

MJ [CAPT LUKEN ] : Cap t ain Mi zer, you were about t o say 

3 something? 

4 DC [CAPT MIZER]: Judge , your staff wi l l be aware t hat we 

5 requested an AE number for tha t notice on Monday. 

6 MJ [CAPT LUKEN] : Correct. 

7 DC (CAPT MIZER): We d i dn't file it , because we were told 

8 yest erday that we have t he document . I went back to my off ice 

9 l ast night . I sent t h e government a n emai l . I unders t a nd it 

10 was l ate . They weren ' t there ; couldn't respond . I don't want 

11 "gotcha" moments , Judge . 

12 MJ [CAPT LUKEN): I know . 

13 DC (CAPT MIZER ] : I was i n my of f i ce----

14 MJ [CAPT LUKEN) : This i s where I ' m at. So this i s my 

15 f rustration r i ght now. I'm trying to get thi s hearing finished 

16 in a time l y manner. This document , i t is what it i s. I 

17 understand the government ' s position of , "Hey, we have the 

18 information somewhere e l se . 11 Defense saying, " Yeah, but i t 

19 stil l he lps us nonetheless . 11 

20 So I 've got to make my rul ing on t hat . Ultimate l y, if 

21 I come down for the defense, do I conside r all of the evidence 

22 in light of the fact that t here was an a rguab l e discovery 

23 violation? That's one step I could take . I could turn around, 

24 go through t he full thing and say, " Hey, Special Agent Hodgson, 
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1 sorry, I ' m not go i ng t o cons i der any of hi s test i mony .n I 'm 

2 sit t ing here right now with a document that, arguably, is 

3 similar t o the other inf ormation . 

4 And the government ' s saying, "Oh, we want to go 

5 through p rocess ." I just am fai ling to see why you' re not 

6 mitigating this whole issue by - - so I got it, Government . You 

7 object. I can't -- I don ' t have the authority t o overru l e and 

8 say, " Sorry, they get to do i t , " because the rule says I don ' t 

9 have that authority . Instead, I t urn and go , " No, I make this 

10 finding ," and if not then I can aba t e, or, actually, turn around 

11 and take other steps . And I am sure I could abate, since it ' s 

12 t he appellate court asking me t o do this DuBay hearing. 

13 So I ' m just prett y frus t rated right now that I'm in 

14 t his spot tha t what seems rela t ive l y an easy process , and I ' m 

15 being t o l d the government ' s position is they wa nt to, r ather 

16 t han move fo r ward on t his, they want to take o t he r s t eps , so. 

17 TC [CDR TREST): I 'm sorry, Your Honor . I t's not tha t 

18 we ' re not moving f orward. We' r e just explaini ng that we 

19 understand. Like we're t a l king about , we ' ve moved past the 

20 procedural process . But we need to emphasize the procedural 

21 process is i n p lace to assist us i n moving f orward in a --- -

22 

23 

MJ [CAPT LUKEN) : Fair . 

TC [CDR TREST]: - --- t i mely and inte l ligent manner. 
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1 MJ [CAPT LUKEN ] : Al l r i ght, Gove rnment . I' ll let you do 

2 tha t ; do your process . I will te l l you now, though , I' m sitt ing 

3 in a close d session . I have a pro t ective order out, and it 

4 seems to me that this, the material , is a l ready with the 

5 defense, and it can be protected . If there' s some government 

6 agency or g ove rnment that want s to say, "No , we can ' t use this 

7 f or purpose of this DuBa y," r oger that . And then I'm go i ng to 

8 consider that for my decision as to whe t he r i t was a discovery 

9 violat i on and give an appropriate r e medy at tha t s tage . 

10 So t hat ' s whe re we're at . So I 'l l stand by until the 

11 government te l ls me what they ' re going to do wi th t his docume nt . 

12 TC [ CDR TREST) : So you're looking for direction, sir, as 

13 to what the government , if i t's permi ssibly used in the DuBay as 

14 in part of the -- i n the fi ling? I'm sorry, I'm what i s the 

15 specif i c direction? Is i t can i t be used i n t he DuBay fo r the 

16 DuBay to consider? 

17 

18 

19 

MJ [ CAPT LUKEN]: Yes, can it be? 

TC [CDR TREST] : Okay . One moment , Your Honor . 

MJ [CAPT LUKEN] : But , evident l y, you have t o go to some 

20 other agency is what you're tell ing me. 

21 [Trial Counsel c onferred with her team.] 

22 TC [CDR TREST] : So, sir, i n ou r brief discuss i on, and 

23 we ' ll take t h i s that they said it ' s already out t here . So for 

24 the p u rpos e of this , then I think we can go forwa r d . My point 
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1 i s that when you ' re asking u s then questions about what have you 

2 done wi t h t h i s? Have you discovered i t ? Did you make 

3 i nten tions? 

4 

5 

6 

7 

8 

MJ 

TC 

MJ 

TC 

MJ 

[CAPT LUKEN] : 

[ CDR TREST] : 

[ CAPT LUKEN] : 

[CDR TREST ) : 

[CAPT LUKEN] : 

That 's separate . 

The pur pose of the notic e ----
That's separa t e. 

Yes . And s o we ----
De fense wants me to cons i der 

9 document for this DuBay . 

this 

10 TC [CDR TREST) : Yes . We believe we can -- we can . I t 's 

11 a l ready ou t here. They've been ale r ted , and they said i t ' s 

12 alread y out there . J ust cons i der it . So that part , we can go 

13 fo r ward. 

14 

15 

16 

17 

18 

MJ 

TC 

MJ 

TC 

MJ 

[ CAPT LUKEN] : 

[CDR TREST] : 

[CAPT LUKEN ] : 

[CDR TRES T ]: 

[CAPT LUKEN] : 

So under Appe l late 

My poi n t -- yes . 

So under 50 5(h) 

Yes, sir. 

--- - I can make a fi nding of t he 

19 t hat there is, arguably, relevance i nadmiss i ble for the 

fact 

20 c l assified i nforma t i on wi th the prote ct i ons of t h e p r otect i ve 

21 order and as con s i dering it i n a closed sess i on . 

22 TC [CDR TREST): So we would object t o r ele vance , Your 

23 Honor . But, yes, you can ma ke t ha t det erminat i on . 

24 MJ [CAPT LUKEN ] : Very wel l . 
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1 Al l right, Captain Mi zer, the r efore, I wil l g o ahead 

2 and c o nsider tha t document. Le t 's go have it marked and provide 

3 it appr opriately. 

4 

5 

6 

7 

8 

9 

DC [CAPT MIZER ] : Aye, sir . 

MJ [ CAPT LUKEN]: All r i g h t , t hank you . 

Anything else? 

DC [CAPT MIZER]: We have three documents we have t o have 

TC [CDR TREST]: So thi s is just ma rked as part of their 

10 a t t achment t o t heir discovery motion, Your Honor , or is that 

11 a re they moving it into evi dence? That' s what I'm t rying t o 

12 

13 MJ (CAPT LUKEN]: What we ' ll do is I wi l l consider it . 

14 It ' s a l r e a dy mar ked, and rather than add i t to another , l e t me 

15 ask this: 

16 Capt a i n Mi zer , wha t would l i ke me to do? How would 

17 you l i k e t o d o this procedura l ly? 

18 DC [CAPT MIZER] : Judge, we can submit the not i ce lat e r 

19 today, i f you wish , and we wou l d l ike t he Commiss i on t o cons i d e r 

20 t his on its substance. 

21 

22 

MJ [CAPT LUKEN ] : Very well. That's what I ' ll do . 

DC (CAPT MIZER ] : And then Judge , we have 

23 [Defense Counsel conferred with his team. ] 
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1 DC [CAPT MIZER) : And then , Judge , we have three other 

2 documents . For t h e r eco r d, those are Bat es 1 61, 81 - - excuse 

3 me, J udge, 7 6 through 79 , 8 1 thr ough 87 , and 1 61 through 1 67 . 

4 Th e y ' re a l l c l ass i f i e d at the SECRET, I bel i eve , NOFORN level , 

5 Judge . 

6 MJ [CAPT LUKEN] : Are we going t o mark these separately or 

7 as one e xh i bit? 

8 DC [CAPT MI ZER] : I ' l l defe r to you and your court 

9 reporters, J udge . 

10 MJ [CAPT LUKEN ] : All right, we' re going to d o t h e m 

11 separately. 

12 Captain Mize r , if you ' l l b ring them t o me . Let me 

13 just take a look a t them real quick , so I can kind of 

14 [Defe nse Counsel did as directed.] 

15 MJ [CAPT LUKEN ] : Okay , the first d ocument is 7 pages . 

16 That's Bates stamps 161 through 167 . 

17 DC [CAPT MIZER]: Judge , a l l of these are what we wi ll 

18 refer to in the open session per the government ' s guid a nce as 

19 "cabl es " , 

20 

21 

22 

23 

MJ [ CAPT LUKEN] : Understood . Stand by one second. 

DC [CAPT MIZER ) : Aye, s i r. 

MJ [CAPT LUKEN) : So that ' s the fi rst document, which wi l l 

24 b e numbe r - -
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1 [Pause . ) 

2 MJ [CAPT LUKEN): Okay, this wi l l be n umbe r 40 . All right , 

3 then the second document , Bates s t amps 81 through 87 

4 [The military j udge confe rred with the court reporter.] 

5 MJ [CAPT LUKEN) : This wi l l b e 40A . And the next one will 

6 be - - 76 through 79 wil l be 40B, as in Br avo . 

7 So t o recap, just so I'm clea r , because I know I threw 

8 out a d i ffe rent number there; it' s 40, 40A, and 40B . 

9 DC [CAPT MI ZER) : The Ba tes numbers , J u dge, if I could; 

10 whi ch one's 4 0? 

11 

12 

13 

14 

15 

16 

MJ 

DC 

TC 

DC 

MJ 

[CAPT LUKEN ] : 1 61. 

[CAPT MIZER] : Okay . 40A? 

[ CDR TREST] : 81. 

[CAPT MIZER ) : I've got the last one , Judge. 

[CAPT LUKEN ): Exce llent . 

Any objection t o these, Government? 

17 TC [C DR TREST] : Yes, Your Honor. We object to 40A and - -

18 a nd 40. 

19 MJ [CAPT LUKEN] : All right, l et ' s do this. With 40A, what 

20 is you r objec t i on? 

21 TC [CDR TREST ]: Well , it ' s t he same objection fo r 40 and 

23 has nothing t o do with what Mr . al Qosi knew . There's no 

24 the re ' s nothing here that t a lks about his i ntent, anything that 
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1 was communi cated t o him . This 

3 not re levant to whether Mr . al Qos i isn' t answe r ing any of those 

4 questi ons; whe t he r he's an UAEB , o r whethe r he could be made to 

5 respond . 

6 MJ [CAPT LUKEN ] : Okay. Defense , what are you o f fer i ng 

7 these fo r ? 

8 DC [CAPT MIZER]: Judge , I agree that it's not re l evant t o 

9 the UAEB quest i on, but i t ' s absolute l y relevant t o whet her he 

10 could be mad e to respond . I f t he expect ation of big G was that 

11 he would never have t o respond aga i n , 

13 goes d i rect ly to the question . 

14 And, Judge, wi th r espect to 40A, I mean, i t 's --

15 that's one o f t he b i g documents, you know? 

16 

17 He ' s b een t o the e x t r emi s t r ehabi l i tation cen t er for 

18 a year . And then , interes t ingly, at the e nd t hat the 

21 vio l ate the terms of his p l ea agree men t a nd should a U.S. j udge 

22 order enforcemen t of the terms of t he agreement by revoking the 

23 balance of his s u spended sentence, 
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1 the legal capacity and wi l l ingness to work with t he U. S . 

2 prosecutor. 

3 Yo u ' ve got no evi dence befo r e you , Judge , t he 

4 

5 And all of t his , again, happened a f ter 

6 Mr . Qosi's sentence had been suspended. So we be l i eve that 

7 t hese are re levant , Judge . The terms be tween the governmen t and 

8 what steps the gove rnment has taken to actually get ahold of Mr . 

9 Qos i ; aga i n to the notice question and a lso t o the second 

10 question specified by the cou r t. 

11 MJ [CAPT LUKEN] : You ' l l notice -- I note tha t these 

12 document s though are d a ted back i n 2012 , 2013 . 

13 DC [CAPT MIZER ] : And that's when he was r eleased, Judge . 

14 And i t ' s t he 

15 r eleased . 

16 

17 

18 

19 

20 

21 MJ [ CAPT LUKEN] : All right . I understand. 

22 The obj ect i on is overruled, g i ven i ts due weight . 

23 Thank you. 

24 Anything fu r ther? 
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1 DC [MS . MCCORMI CK) : You r Honor, we have some unclassified 

2 documents to admit i n t o evidence. 

3 

4 

5 

MJ [CAPT LUKEN): We ' ll do that in t he open. 

DC [MS. MCCORM I CK) : Open s e ssion? 

MJ [CAPT LUKEN] : We 'll come back in as an open sess i on. I 

6 want to t r y t o limit this as much as I can . 

7 DC [MS. MCCORMICK ] : Part of what we talked about doi ng, 

8 you were going to all ow us t o do a summar y of the evi dence on AE 

9 009 . That part needs to be probably done i n a closed session . 

10 

11 

MJ [CAPT LUKEN): Okay. 

DC [MS. MCCORMI CK) : Becaus e I want to comment on the 

12 classifi ed evidence. 

13 MJ (CAPT LUKEN) : I ' m sor r y, say one more time? 

14 DC [MS. MCCORMICK ) : I want to comment on t he c l assif i ed 

15 evidence in t he argument . 

16 

17 

MJ [CAPT LUKEN): Government? 

TC [CDR TREST ] : You r Hono r , t he r e's been no classified 

18 evidence offered. The only - - i t 's only been the testimony of 

19 the steps he took , but not - - t here's no act ual document a tion, 

20 documents, t hat's been offered that's c l ass i fied, Your Honor. 

21 MJ [CAPT LUKEN ) : They were j us t handed - - I thi nk we j ust 

22 got handed some documents tha t were classifie d. 

23 Is t hat what you wer e going to re f er t o? 

24 DC [MS. MCCORMICK): Yes , Your Honor . 
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1 MJ [CAPT LUKEN] : Yeah , and s o that 's what defense wants to 

2 do i s they want i n t h e ir argument for 00 9 to comment on t h e 

3 evidence that was just presented s o that they can present 

4 argument in a cla ssified format ; l imited t o t hat . 

5 TC [MS . TREST] : Your Honor , is it easier to just -- well , 

6 since we're closed, since it t akes t i me to go b ack and f orth, t o 

7 j ust have argument on that piece now while we ' r e closed, a nd 

8 then 

9 MJ (CAPT LUKEN): That was my plan unti l everyone s tarted 

10 talk i ng . 

TC [CDR TREST ) : I wi l l sit down , You r Hono r . 

MJ [CAPT LUKEN] : Thank you . 

11 

12 

13 Al l right , part ies , as t o yo ur summaries , please , I 

14 invite you t o keep it s hort . I'll g ive you a few minutes i f you 

15 wa nt to provide summary argument as to anything that' s 

16 c lassif i ed for the Commission ' s consideration . 

17 Gove rnment , do you have anything in particular you 

18 

19 

20 

21 

22 

23 

want t o 

TC 

MJ 

TC 

in t he 

comment on? 

[CDR TREST) : 

[CAPT LUKEN] : 

[CDR TREST] : 

Your Honor , 

open sess i on . 

Again, keeping it focused on - - --

Yeah. 

classified. 

Yes , Your Hono r. 

we ' r e going to make most of ou r argument 

We would just note that the evidence i s 

24 c l ear that h e has f orfe i ted, whe n we go t o t h e firs t questi on of 
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1 whether h e - - we can go f orward without h i m being h e re , t he --

2 Mr . -- Special Agent 

3 

4 

5 

6 

7 

8 

9 

10 And to keep this f ocused, when we're l ooking at t he 

11 val idity or the authentic i ty we have, obv iously, 

12 the evide nce that we ' ve put out in t he open forum . Bu t what 

13 Special Agent Hodgson was ab l e to do i s 

14 

15 

16 

17 And that is something that you should weigh , Your 

18 Honor, in l ooking to assess his actions . And unders tanding 

19 we ' r e going to go more into argument about how his actions ha ve 

20 been knowledgeable and t hat t hey forfeited any right tha t he's 

21 had t o be presen t . And when you've for f e i t ed your r i ght to be 

22 present, we can g o forward. And so we'll ask you to table that 

23 thought. And we' l l go -- and I' l l flush i t out more in open 

24 forum, but that his act ions have basical ly -- we would say, 
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1 "waive d, " because he knows what he's doing, but at a mi n i mum , 

2 forfe i ted his right t o be p resent here. And then in going t o 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

And , f inally , h e cannot be made to r espond b e cause a s 

- - was we ' ve -- if we 're j ust tal king class i fi e d, h i s 

And so he's 

act i vely -- he knows what he's doing , and that h e 's in part of 

the propaganda . 

16 handles t hat , f rankl y, hav e Arab i c - soundi ng names. Do we know 

17 wh o exactly they' re fro m? No, we d on 't . That is one p i ece . 

18 Give it t he we i gh t you will , Your Honor, b ut i t ' s one piece t hat 

19 the U. S . government has collected and has thought as r e levant . 

20 But t hen when you also look a t the s ubst ance of what the ir 

22 what we have i n our open forum; t he subs t ance i s of recru itment, 

23 of sprea ding i deology , of showing Mr. al Qosi as be i ng part of 

24 a l Qaida i n t he Arabian Peninsula. And , aga in, we'll argue in 
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1 open court that AQAP is merely j us t an a ffi l i a te or a subsidiar y 

2 of AQ - it ' s al Qaeda in a geogr aph i c -specific locat i on , meaning 

3 Yemen . 

6 propaganda, as recent as Januar y of 2019. And that's i n our 

7 open -- that ' s in T -- t hat' s in At tachment 9 , and we ' r e going 

8 to talk about that more in the open argument. So that's where 

9 he is. When we're t rying t o respond t o the USCMCR about can he 

10 be made to res pond, t he a ns we r is no , because h e is i n Yemen 

11 making AQAP v ideos rega r ding attacking t he United Stat es. And 

12 specif i cally, the last few he made in the end of 2018 and 2019, 

13 is about how t o e va de being captured or targe t ed by the Unit ed 

14 States . And this is ope n, Your Hono r . You ' ll see t h is 

15 

16 

17 

18 

19 

20 

21 

22 Again , this is a l ow thr eshold. Th i s is p r eponderance 

23 o f t he evidence. We would argue i t 's not be yond a reasonabl e 

24 doubt. This is more likely than not . The government did not 
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1 and was not t asked to by the CMCR t o r un t o ground the e xact 

2 l ocat ion and b r ing h im to r espond. It was jus t asking the 

3 question can he b e made . I s he in the cus t ody or control ? It 

4 was not -- they d i d not task t he U.S . governmen t to go find him 

5 and bri ng h i m to r espond , to be c l ear . And so Special Agen t 

6 Hodgson was not under a duty t o have to go t rack down who that 

8 i n Yemen . That was outside the scope of wha t the CMCR a ske d 

9 f rom the g overnme nt. 

10 And so t he government submits to you we have comp l eted 

11 and accomp l i shed gathe r ing that informa t ion fo r Your Honor to 

12 consider, and that it ' s c l ear , based on the evidence t hat we 

13 have gathered to keep this mos t open t hat Mr . al Qosi cannot be 

14 made to re s pond . 

15 

16 

17 

18 

MJ [CAPT LUKEN ] : Thank y ou . 

All right , De f ense? 

DC [MS . MCCORMICK) : Thank you, Your Ho nor . 

I would just l imit the comments to t h e closed port ion. 

19 I do h a ve t o respond though to the government . When they 

20 described put on any evidence t hat 

21 So t he part, i f it is Mr . al 

22 Qosi , that could have been f i l me d in Sudan . And i t ' s 

23 int e rest i ng that the only s t eps that t he government took to try 

24 and locate him f or not i ce purposes were in Sudan . So some part 
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1 of the gove r nment must think he's there, or e l se they wouldn't, 

2 

3 if they 

4 really thought he was in Yemen . So i t seems like the evidence 

5 that we have is they don ' t know where he is , but there is a good 

6 chance he may be s till in Sudan . They don 't know. 

7 But insofa r as the classified evidence, Your Honor , 

8 one thing that Mr. Hodgson didn't do was he 

9 

10 was in t he exhibi t that we are offeri ng by 505 notice today, 

11 They talked about Lieutenant Colonel 

12 Corcoran didn't have that in format i on . The government didn't 

13 provide them with any information . The unclassified documents 

14 that we ' re going to present in the open session contain 

15 addit i onal i nformat ion from the record of trial that shows the 

16 contact informat ion for the family, and t his wasn 't p r esented t o 

17 anyone[~ o try and g i ve him notice . 

18 And the t es t i s, fo r the notice and fo r present, is 

19 I ' l l just refer back to the argument before. The test i s that 

20 h e has to have reason to know the hearing's going on, and the 

21 government has to take r e asonably -- steps reasonably calculated 

22 to notify him. That's i n our brief i ng . You would think t hat 

23 t h e government would have given some of this inf orma t ion t o the 

24 o try and locate him. And 
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1 as far as the issue of whet her he can b e made to respond, as the 

2 evidence that we j ust presented, t he 40, 40A, and 40B 

3 

4 

5 

demonstrat e i n an infor ma l way, 

as much as they could 

t o promi se the U. S . that they could make h im ava i lable i f the 

6 court orders that. And he can be made to respond under thi s 

7 expectation. 

8 What we have here, Your Honor, is t he lengt h of t ime 

9 that has happened has not been Mr . Qosi ' s fau l t . The reason for 

10 the dela y in this appeal is not due to h is fau l t a nd sho uldn ' t 

11 be held against him . The -- s i nce 2013, I f irst asked the c ourt 

12 to docket the case fo r appeal , and the government has fought 

13 that the whole way . And t ha t 's why we're here in 2019, and 

14 suddenly they can ' t f i nd him and t hey're -- in other words , the 

15 court or i n your f i ndings, it seems unreasonable to t he n hol d 

16 t hat against him; the f act that he can' t be found or noticed, 

17 b e cause of the chaos in Sudan, especial ly when the government 

18 didn ' t give critical infor mation 

19 The other thing abou t t he chaos i n Sudan t hat ' s been 

20 made part of the r eco r d is t hat it makes i t also dangerous f or 

21 Mr . Qos i t o trave l i n Sudan, i f he i s ther e , and his fami l y to 

22 trave l . So even if, you know , the government says he wai ved, 

23 because he hasn 't kept in cont act. We l l, you know, it's pretty 

24 chaotic in Sudan. Aga i n , we made efforts to try and keep i n 
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1 cont act, but the government has fought that over the years as 

2 well. 

3 MJ [CAPT LUKEN] : Okay . So t h e se are matters t ha t aren't 

4 in evidence for the DuBay hearing . I mean, that 's more for the 

5 appellate court to consider t han my f indings here on these 

6 rathe r narrow t wo quest ions . 

7 DC [MS . MCCORMICK): Except the - - I'm sorry, Your Honor . 

8 And maybe they' ll mention this i n the open session , but the 

9 governmen t has p resented the D. C. Circuit 's decision in t h i s 

10 case about the e fforts and whether I have been able to contact 

11 him and such . So that may come up later . 

12 MJ [CAPT LUKEN]: And I want t o keep this to the classified 

13 portion. 

14 DC [MS . MCCORMICK ) : All right. I just have one mo re 

15 comment . 

16 Given what the e v i dence tha t ' s i n AE 40 , the cables, 

17 

18 understandi ng was upon his r elease i n 2012 , there has to be more 

19 than just a suspicion that he can ' t r espond . There's no 

20 e v idence [ 

21 Indeed, the onl y e vid ence 

23 there' s been no e ffor t made in that regard. Unders t a nda b ly, 

24 there's no court order to f i nd him. But that doesn ' t mean t h a t 
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1 he can ' t be found , 

2 

3 Tha t' s a l l we have for now, You r Honor . 

4 MJ [CAPT LUKEN ] : All r igh t , t hank you. 

5 Al l right , any other matters we need to t a ke up i n 

6 t his c l osed session . 

7 Gove rnment? 

8 TC [CDR TREST]: No, Your Honor. 

9 MJ [CAPT LUKEN ] : De f e nse? 

10 DC [MS . MCCORMICK] : No , Your Honor . 

11 MJ [CAPT LUKEN ] : Al l r i ght . We 'll t ake a recess whi le we 

12 go ahead a nd t r a nsi t i on back i nto open court . 

13 The court ' s in recess. 

14 [The R .M.C. 806 rec essed at 1026 , 13 June 2019.] 

15 [END OF PAGE] 
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